
Labour Group 
 
Eric Durnford, Q.C. 
Nancy F. Barteaux 
 
Legal Analysts 
 
Amy Bradbury 

CIBC Building, Suite 1200, 1809 Barrington Street, Halifax, Nova Scotia, Canada B3J 3K8  Tel (902) 429-3400 Fax (902) 422-4713 August 2008 

The Supreme Court Of Canada 
Dramatically Reduces Damages 
To A Wrongfully Dismissed Em-

ployee 
 
 
Introduction 
 
 The Supreme Court of Canada, in a 
split decision, recently considered the 
Ontario case of Honda Canada Inc. v. 
Keays.  This case involved a 14-year 
employee who suffered from chronic 
fatigue syndrome.  Keays had been 
receiving disability insurance benefits 
but returned to work when his benefits 
were discontinued.  Honda had a dis-
ability program which allowed for ab-
sences that were related to the em-
ployee’s disability without invoking 
Honda’s attendance management pro-
gram.  Keays missed substantial time 
from work and Honda began to ques-
tion the validity of his absences and the 
quality of his physician’s notes.  Honda 
asked Keays to meet with the company 
physician to discuss his disability and 
how it could better be accommodated.  
Keays initially agreed to meet with the 
company physician but later refused 
and was ultimately terminated. 
 
 The trial judge found that Keays had 
been wrongfully dismissed and 
awarded 15 months’ reasonable notice 
which was extended to 24 months due 
to bad faith by Honda in the manner of 
Keays’ termination (i.e., Wallace dam-
ages).  The trial judge also awarded 
$500,000.00 in punitive damages due 
to the acts of discrimination and har-
assment by Honda and its attempt to 
have its physician involved in Keays’ 

care.  Finally, the trial judge awarded 
costs on an indemnity basis with a 25% 
premium, resulting in a total award of 
costs of $610,000.00.   
 
 The Court of Appeal upheld the finding 
of wrongful dismissal as well as the 
award of reasonable notice and Wal-
lace damages.  However, with respect 
to punitive damages, the Court of Ap-
peal found that the trial judge went too 
far in characterizing Honda’s behaviour 
as a “protracted corporate conspiracy” 
and reduced the punitive damage 
award to $100,000.00.  The Court of 
Appeal also reduced the amount 
awarded in costs. 
 
 The majority of the Supreme Court of 
Canada began its decision by noting 
two palpable and overriding errors of 
the trial judge.  First, the trial judge 
characterized Honda’s behaviour as 
“planned and deliberate and formed a 
protracted corporate conspiracy” which 
was not supported by the evidence.  
Second, the trial judge found that the 
conduct had continued for five years 
when, in fact, the period was approxi-
mately seven months.  The trial judge 
considered the time to begin to run with 
the discontinuance of disability benefits 
by the third party insurer.  However, the 
Supreme Court of Canada noted that 
Honda played no role in that decision 
and therefore should not be held re-
sponsible for those actions. 
 
 Reasonable Notice 
 
 With respect to the period of reason-
able notice, the Court confirmed the 
traditional four factors in the Bardel de-
cision are relevant, namely:  the char-
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acter of employment, the length of service, the age of 
the employee, and the availability of similar employ-
ment, having regard to the experience, training and 
qualifications of the employee.  The Court did not di-
rectly address the issue of whether the employee’s 
position within the hierarchy of Honda’s corporate 
structure was relevant but noted that, in this case, the 
“flat management structure” of Honda was not rele-
vant to determining the length of reasonable notice.  
However, the Court found no basis to interfere with 
the 15-month notice period awarded by the trial judge. 
 
 Wallace Damages 
 
 With respect to the award of Wallace damages, the 
Supreme Court of Canada enumerated the following 
findings of fact made by the trial judge to support the 
extension of the notice period to 24 months: 
 

 In the letter dated March 28, Honda 
deliberately misrepresented the views 
of its doctors. 
 
 Keays was being “set up” when asked 
to see Honda’s doctor. 
 
 Keays’ condition worsened after the 
dismissal:  he became depressed, de-
veloped an adjustment disorder for 3-4 
months, and has been unable to work 
since then. 
 
 Honda’s decision to cancel the 
“accommodation” was a form of repri-
sal for Keays’ retaining legal counsel. 
 

 The Supreme Court of Canada disagreed with these 
findings and found that there was not egregious con-
duct on the part of Honda to justify any award of Wal-
lace damages. 
 
 The Court found that the trial judge erred in faulting 
Honda for relying on the advice of its medical experts, 
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in finding that Honda was trying to intimidate Keays, 
and for attempting to get Keays to see its physician.  
The Court found that Honda recognized that Keays 
had a disability and was trying to determine how to 
accommodate him.  Further, terminating Keays was 
not a form of reprisal for retaining legal counsel, nor 
was it Honda’s decision to no longer accommodate 
Keays and accept his doctor’s notes.  Finally, the Su-
preme Court of Canada found that a consideration of 
Keays’ condition after termination was not com-
pensable as Wallace damages. 
 
 With respect to Wallace damages generally, the 
Court noted that the normal distress and hurt feelings 
resulting from dismissal are not compensable, and 
only conduct during the course of dismissal that is 
“unfair or is in bad faith by being, for example, un-
truthful, misleading, or unduly insensitive” will result in 
Wallace damages.  This requires employers to be 
“candid, reasonable, honest and forthright with their 
employees” at the time of dismissal.  As such, the 
Court held that “true aggravated damages” are not to 
be compensated by an extension of the notice period 
following the Supreme Court of Canada decision in 
Wallace but is a fixed amount awarded according to 
the same principles and in the same way as any other 
moral damages.  Therefore, “if the employee can 
prove that the manner of dismissal caused mental 
distress that was in the contemplation of the parties, 
those damages will be awarded… through an award 
that reflects the actual damages.”  The Court gave, as 
examples, of true aggravated damages the following:  
“attacking the employee’s reputation by declarations 
made at the time of dismissal, misrepresentation re-
garding the reason for the decision or dismissal 
meant to deprive the employee of a pension benefit or 
other right…” 
 
 The Court concluded that Honda had not acted in 
“bad faith” and as such, there was no justification for 
awarding an extension of the notice period as Wallace 
damages. 



Punitive Damages 
 
 The Supreme Court of Canada reviewed earlier de-
cisions on punitive damages and noted that punitive 
damages are awarded when the defendant’s actions 
giving rise to the claim are an “actionable wrong.”  
However, an actionable wrong does not require an 
independent tort and can include a breach of the con-
tractual duty of good faith, a breach of a distinct and 
separate contractual provision or breach of a fiduci-
ary duty. 
 
 The Court held that the facts in this case did not war-
rant an award of punitive damages.  The Court also 
discussed the need to avoid duplication in damage 
awards noting that “[d]amages for conduct in the 
manner of dismissal are compensatory; punitive 
damages are restricted to advertent wrongful acts 
that are so malicious and outrageous that they are 
deserving of punishment on their own.” 
 
 The trial judge awarded punitive damages as a re-
sult of the discriminatory conduct of Honda.  This 
conduct included requiring Keays to bring a doctor’s 
note to justify each absence when other employees 
were not required to do so.  However, the Supreme 
Court found that this requirement was part of the ac-
commodation of Keays’ condition by allowing for ill-
ness-related absences without being subject to disci-
pline for excessive absenteeism.  In addition, the trial 
judge noted Honda’s refusal to remove a coaching 
record from Keays’ file as discriminatory.  However, 
this record was not disciplinary and was used to al-
low entry into the disability program. 
 
 The trial judge also found that Keays had been har-
assed as a result of a physician suggesting that 
Keays take a position with light duties.  However, this 
was only a suggestion that was never acted upon by 
Honda.  Punitive damages were also awarded at trial 
based on a finding that Honda had retaliated against 
Keays for hiring legal counsel.  The Court noted that 
these two grounds for awarding punitive damages 
were also used to award Wallace damages and the 
Court had earlier found them to be groundless. 

 
 
 The Court of Appeal found that punitive damages 
should be awarded because Keays valued his job 
and depended on it for disability benefits.  However, 
the Supreme Court noted that all employees valued 
their jobs.  It was also noted that Honda played no 
role in the insurer’s decision to discontinue disability 
benefits and that Honda was not aware of the seri-
ousness of Keays' medical condition.   
 
 On the whole, the Supreme Court of Canada held 
that Honda’s conduct was not so egregious or outra-
geous to warrant an award of punitive damages. 
 
 Costs 
 
 The Supreme Court of Canada also set aside the 
cost premium award noting that the risk of non-
payment of lawyer’s fees was not a relevant consid-
eration in awarding costs.   
 
 Costs of the appeal and cross-appeal to the Su-
preme Court of Canada were awarded to Honda.  At 
the lower levels, costs were awarded to Keays on a 
partial indemnity scale. 
 
 Conclusion 
 
 Overall, this decision is good news for employers.  It 
reiterates the limited circumstances under which Wal-
lace damages and punitive damages may be 
awarded.  In addition, it approved of Honda’s ability 
to monitor absences and request medical information 
from employees who are being accommodated.  
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